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GOVERNMENT OF INDIA
' : TRADE MARKS REGISTRY
No. C.C.5018/2001-2002 / / , — . -
- i TR Central Building,
101, MK. Road,
: Mumbai — 400 020.
&
_From : The Registrar of Trade Marks * Date: £4-8- <L
To,
SHUKLA TRADE MARK COMPANY
KOLKATA

Sub:  Convricht search in resnect of the label “NTHAT. ITTAM” ir the name
of J K. ENTERPRISES.
Sir / Madam,
With reference to your letter / request on form TM-60 dated 11-2-2002 a search has been made
among the collections of pending marks as well as in the Register of Trade Marks, available upto 06-

06-2001.
A certificate from the Registrar of Trade Marks is enclosed herewith.
Yours faithfullx,

Encl: As above (Certificate) '
For REGISTRAR OF TRADE MARKS



In the mmiter of Copyright registrstion ia
respect of the label “NERAL UTTAM™ of
M/ -JK ENTERFRIBES, Jjahsji Eoths

Eali Asthan, Putna City — 800 009, Biber.
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IN THE HIGH COURT OF DELHI AT NEW DELHI
. (Civil Appellate Jurisdiction)

RFA No. )}ofzo&éﬁ)

Marico Limited ... Appellant

Mrs. Jagjit Kaur ... Respondent

MEMO OF PARTIES ,

Marico Ltd.

Rang Bhadra, K.C. Marg,
Bandra,

Reclamation, Bandra West
Mumbai — 400 004
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- IN THE HIGH COURT OF DELHI AT NEW DELHI
Reserved on : 12" March, 2018
+ Date of Decision: 20™ April, 2018
| RFA 17/2009
IVE RGO LD RS e I S G- R 0 Appellant
Through:  Ms. Anuradha Salhotra & Mr. Achal
Shekhar, Advs. (M-9602338663).
Versus
MRS. JAGIT KAUR ..... Respondent
Through:  None.
CORAM:
JUSTICE PRATHIBA M. SINGH
JUDGMENT
Prathiba M. Singh, J.

L

Refare. the, Canyright. Raard., an. aggircdiron “was prererrel urtrer
Section 50 of the Copyright Act, 1957 by Hindustan Unilever Limited, the
predecessor of Marico Ltd., Appellant herein, (hereinafter ‘Appellant’)

against one M/s. J.K. Enterprises (proprietary concern of Mrs. Jagjit Kaur)

(hereinafter, ‘Respondent’). The Appellant sought rectification of the
...pmpuened. entry in_the Reeister of Conyrights bearing no. A-64850/2003
dated 25" July, 2003, which is an artistic work for the label “NIHAL
UTTAM”. The Appellant claims to be the successor-in-interest of Tata Oil
Mill Company Ltd. (hereinafter, ‘TOMCQO’) which had coined the brand
name ‘TATA NIHAR’. In 1994, the brand was amended to ‘NIHAR’ and was

used in respect of hair oil, coconut oil, cosmetics, perfumes, etc. The earliest

. . th
trade mark registration of the word “NTHAR” dated hacl ta 247 Octoher



including Qatar, Kuwait, Malaysia, Bangladesh, Nepal, UAE, Saudi Arabia,

Yemen, Mauritius and others.

2 It is the case of the Appellant that the trade mark NIHAR has been in

K B E - ,F--w.: L B



same. The comparison of the works of the Appellant and the Respondent are
set out below:

NIHAR NIHAR

NIHAR

(APPELLANT’S LABEL)

(RESPONDENT’S LABEL)

4. A perusal of the labels which are extracted above clearly shows that
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the Respondent’s artistic work “NIHAL UTTAM” is clearly not an origiral
work but an imitation of the Appellant’s label. The Respondent's label is a

substantial reproduction and a colourable imitation of the Appellant’s

“NIHAR COCONUT OIL”. The Appellant is thus a person aggrieved and is

entit] aeled S sk g s

rectification of the Register of Copvrights by-

(a) the making of any wrongly omitted to the register,

or : B

(b) the expunging of any entry wrongly made in, or
remaining on, the register, or

(c) the correction of amy error or defect in the
register.”’

5. The question that arises in this case is as to whether the Respondent’s

impugned copyright registration is an “entry wrongly made in or remaining




6. A e]'\\lk‘ﬂ] of ttha s Falaala® (& 00 cun gy : 1




word "Glucose Biscuits" in one and "Glucose Biscuits"
on the other occupy a prominent place at the top with a
good deal of similarity. between the two writings.
Anyone in our opinion who has a look at one of the
packets to-day may easily mistake the other if shown
on another day as being the same article which he had
seen before. If one was not careful enough to note the
peculiar features of the wrapper on the plaintiffs’
goods, he might easily mistake the defendants' wrapper
for the plaintiffs' if shown to him some time after he
had seen the plaintiffs’. After all, an ordinary
purchaser is not gifted with the powers of observation
of a Sherlock Holmes. We have therefore no doubt that
the defendants' wrapper is deceptively similar to the
plaintiffs'" which was registered. We do not think it
necessary, to refer to the decisions referred to at the
Bar as in our view each case will have to be judged on
its own features and it would be of no use to note on
how many points there was similarity and in how many
others there was absence of it.”

Though the above obsgrvation has  been Iendéred in vthe context of
comparison of label marks in a passing; off action, the tests for comparison
af,! ahfisuwhifh.arhﬂxrissifv‘vmkso,‘wﬁdithjvh-r\: same.

i The Copyright Board has primarily rejected the Appellant’s
contentions on the ground that ‘NIHAR’ is a word of Sanskrit origin.
‘NIHAL’, on the other hand, owes it origin to Persian. The Copyright Board
has further held that the Appellant’s allegations in the copying are in a very
genei‘alized form and no specifics of the attributes of copying have been
explained. Hence, the Copyright Board held that there is no shred of

evidence to explain the copying. The Copyright Board has, thereafter,

observed as under:

“Copy of the labels annexed to the registration

RFA 17/2009 ' - w2 i Page 6 of 11



certificate granted to the respondent under question
submitted by the petitioner as Annexure L indicates
works NIHAL UTTAM superscripted with the word
‘NIHAL' in - Aerial . Black fonts and the word
‘UTTAM" written down below ‘NIHAL’ in Elephant

o
5 g 0 o . &
manttan mvrAaliriaa~a wantifiAantiAan AL AAnrraie



artistic features and their comparison clearly shows that the Respondent’s
label has been clearly inspired by the Appellant’s labél and the features,

c.olour combination, get up, etc., are also substantially similar. The

Respondent’s publication and the creation of the work are also subsequent to

proviso to Section 45 in the Copyright Act which reads as under:

“45. Entries in Register of Copyrights.- (1) The author
or publisher of, or the owner of or other person
interested in the copyright in, any work may make an
application in the prescribed form accompanied by the
prescribed fee to the Registrar of Copyrights for
entering particulars of the work in the Register of
Copyrights:

RFA 17/2009 Page 8 of 1]



[Provided that in respect of an artistic work which is
used or is capable of being used in [relation to any
goods or services], the application shall include a
Statement to that effect and shall be accompanied by a
certificate from the Registrar of Trade Marks referred
to in [Section 3 of the Trade Marks Act. 1999 (47 of
1999)], to the effect that no trade mark identical with
or deceptively similar to such artistic work has been
registered under that Act in the name of. or that no
application has been made under that Act for such
regisiration by any person other than the applicant.]

(2) On receipt of an application in respect of any work

under sub-section (1), the Registrar of Conwri

n from the Registrar of

Trademarks. The Registrar has'to see as to whether any t‘fademark identical
‘ or deceptively similar to such artistic work exists on?the Trade Marks

|
Register and then issue a No-Objection letter. In ‘the present case

admittedly, the Trademark for the word “NIHAR” wa‘é applied for and
regist ' ident] cleal

or coconut o1l Thus, it cannot be said that the no objection
~ectifinéate ‘1ssued in tavour of the Respondent was wrongly issued by the
Registrar of Trademarks. However, the other evidence which was presented
by the Appellant in the form ‘of the following documents ought to have been
considered by the Copyright Board. |

1) Copies of packaging of TATA NIHAR since 1995

) Faaramie Timae ddatad 27 o) AR adou e market share
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of TATA NIHAR.

3)  Deed of assignment dated 10" September, 1997 between Ajit




"Where you see dishonestv. then even though the

similarity were less than it is here, you ought, I think,

0 pay great attention to the items of similarity, and

less to the items of dissimilarity”
14. Under the Copyright Act, all that the Board needs to look at is the
comparison of the artistic works. The Board is not examining all the factors
that are relevant to a passing off action. The artistic works being so similar
that one is almost an imitation of the other, there is no justification to rejectv
the rectification application. The Appellant’s products> were openly
advertised and have substantial sale in the market. Clearly, the Respondent
had access to the Appellant’s works and was copying the same. The
Appellant being a pérson aggrieved, the registration is an entry which
wrongly remains in the Register. The reasoning of the Copyright Board is
conﬁ‘ary 0 law.
18, Mpspoown, teaprears thed tha Redsspondent "has dlso now gone out ot
business and the Respondent’s address is also not traceable. Under these
circumstances, the Copyright Board’s judgment is set aside. The Copyright
registration for the artistic work bearing No. A-64850/2003, described as

‘NIHAL UTTAM' is cancelled/ rectified. The same is directed to be

By

removed from the Register of Copyrights. Needful to be done within 8

weelke A canu Af thic arder he cont ta the Reacaictrar af (Canvricht Raard
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1. Registration No:

2. Name,address and nationality of the applicant:

Government of India
Copyright Office
Register of Copyrights

Dated: 25/07/2003
A-64850/2003

MRS. JAGJIT KAUR, SOLE PROP.
M/S J.K. ENTERPRISES, JAHAJI KOTHI, KALI
ASTHAN, PATNA CITY - 800 009, BIHAR.

INDIAN
3. Nature of applicant's interest in the copyright of the OWNER
work
Class and description of the work ARTISTIC
Title of the work: NIHAL UTTAM
Language of the work: ENGLISH
Name, address and nationality of the author and if NAME & ADD. AS IN COL.2 ABOVE.
the aouthor is deceased, date of his decease: INDIAN
Whether the work is published or unpublished: PUBLISHED
Year and country of the first publication and name, 2002 INDIA
address and nationality of the publisher: NAME & ADD. AS IN COL.2 ABOVE.
INDIAN
Years and countries of subsequent publications, if NIL
any, and names, addresses and nationalities of the
publishers:
Names, addresses and nationalities of the owners NAME & ADD. AS IN COL.2 ABOVE.
of various rights comprising the copyright in the INDIAN
work and the extent of rights held by each, together
with particulars of assignments and licences, if any:
Names, addresses and nationalities of other NAME & ADD. AS IN COL.2 ABOVE.
persons, if any, authorised to assign or licence of INDIAN
rights comprising the copyright:
If the work is an Artistic work, the location of the PATNA CITY
original work, including name, address and NAME & ADD. AS IN COL.2 ABOVE.
nationality of the person in possession of it. ( In the INDIAN
case of an architectural work, the year of completion
of the work should also be shown)
Remarks: A COPY OF THE WORK IS ANNEXED
Diary No. 01941/2002-CO/A
Date of Application:  12/07/2002 Na |
Date 0T eceipt: 08/10/2002 J 0 “ ; H g

DEPUTY REGISTRAR OF COPYRIGHTS




GOVERNMENT OF INDIA
TRADE MARKS REGISTRY
No. C.C.5018/2001-2002 | / 1474

Central Building,
101, MK. Road,
Mumbai - 400 020.
From : The Registrar of Trade Marks Date: 94-6~ <L
To,
SHUKLA TRADE MARK COMPANY
KOLKATA

Sub: Copyright search in respect of the label “NIHAL UTTAM” in the name
of J K. ENTERPRISES.
Sir / Madam,

With reference to your letter / request on form TM-60 dated 11-2-2002 a search has been made
among the collections of pending marks as well as in the Register of Trade Marks, available upto 06-
06-2001.

A certificate from the Registrar of Trade Marks is enclosed herewith.

Encl: As above (Certificate) ol \\
For REGISTR F




C.C. 5018/2001-2002

GOVERNMENT OF INDIA
TRADE MARKS REGISTRY
Central Building,
101, MK. Road,
Mumbai — 400 020.

CERTIFICATR
(For use under Section 45(1) of the Copyright Act, 1957)

In the matter of Copyright registration in
respect of the label “NIHAL UTTAM” of
M/S. JK. ENTERPRISES, Jahaji Kothi,
Kali Asthan, Patna City — 800 009, Bihar.

It is hereby certified that a search has been made among the
collections of pending marks as well as in the Register of Trade
Marks for the artistic work as a whole and that no Trade Mark
identical with or deceptively similar to the said artistic work (a
copy of which iz annexed hereto) has been registered under the
Trade and Merchandica marka Azt *A7% 1 4o -Vt L
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BEPRESENTATION

UTTAM

@ NIHAL = NIHAL

A 14

'L
1. "In the name of Proprietor(s). : Jagjit Kaur,
M/s. J. K. Enterprises,
Jaha ji Kothi,
Kali Asthan,
Patna City=800 009,

Bihar, India.

2. Address for Service(s). $ SHUKLA TRADE MARK COMPANY
71, Canning Street,
Room Ne. C=518,
Sth Floor,
Bagree Market,

Kolkata=700 001,

Advocate.
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